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ABSTRACT

According to article 8 of the European Conventionlduman Rights (ECHR) which is
integrated into British and French law, “everyohas the right to respect for his [...]
family life”. Family reunion immigration was a logal, and lawful follow-up to labour
immigration which was encouraged by France and theted Kingdom after the
second World War as a means to provide a workftocénheir factories. More recently,
a third category of migrants has emerged, ofteerrefl to as illegal immigrants, who
are attracted by the French or British politicalstgm or social benefits. Over time, a
confusion has arisen, and is sometimes entertaineetween authorised and
unauthorised migration. If article 8 makes it pddsifor the Member States to set some
limits to the right to family reunion in order take account of a prevailing national
interest, it must remain a right. Family reunionpdipants should not be assimilated to
illegal immigrants, or even criminals, unless olurse, they are. Recently, European
Member States have become increasingly concernedt gimssible frauds and abuses
of the right to family reunion. Any dismissal of gpplication for family reunion can be
disputed in court. In the specific context of Fraiscand the United Kingdom's legal,
social and political cultures (and regarding the it¢d Kingdom, by focusing mostly on
England and Wales which have their own legal systéms study aims at determining
how the lower national courts deal with family reamlitigation. More specifically we
will see whether national judges depart from or toyrestore the original spirit of
article 8 and the right it protects to be reunitiedone's family.

Key words:Article 8, criminalisation, European Conventiontdaman Rights (ECHR),
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RESUMEN

Segun el articulo 8 del Convenio Europeo de losebmos Humanos (CEDH),
integrado en el derecho britanico y franceés, “tgaersona tiene derecho al respeto de
su vida [...] familiar”. Inmigracion y reagrupacionamiliar eran un logico y licito
seguimiento de la inmigracion laboral alentada poancia y el Reino Unido después
de la Segunda Guerra Mundial como un medio parg@rcionar una mano de obra
para sus fabricas. Mas recientemente, una tercatagoria de migrantes ha surgido, a
menudo llamados inmigrantes ilegales, que son @bsjpor el sistema politico francés
o britanico de beneficios sociales. Con el tiemm®,surgido una confusion, entre la
migracion autorizada y no autorizada. Si el artiw@ permite a los Estados miembros
fijar algunos limites al derecho a la reunificaci@@miliar con el fin de tener en cuenta
un interés nacional predominante, debe seguir siema derecho. Los solicitantes de
reunificacion familiar no deben ser asimilados & lmmigrantes ilegales, o incluso
criminales, a menos que lo sean. Recientement&diaslos miembros de Europa estan
cada vez mas preocupados por posibles fraudes soaldel derecho a la reagrupaciéon
familiar. Cualquier desestimacion de una solicilel reagrupacion familiar se puede
ser discutida en los tribunales. En el contextoeeffiro de la cultura social, politica y
legal de Francia y del Reino Unido (y en relaci@ncel Reino Unido, centrandose
sobre todo en Inglaterra y Gales, que tienen sipjargistema legal), este estudio tiene
como objetivo determinar como los tribunales irdegs nacionales operan respecto de
los litigios de reunificacion familiar. En concret@mos a ver si los jueces nacionales
parten de, o tratar de restaurar el espiritu origindel articulo 8 y del derecho que
protege a poder reunirse con su propia familia.

Palabras clave:Articulo 8 (CEDH), criminalizacidon, Inglaterra yafgs, Francia,
derechos humanos, inmigracion, reunificacion famili
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[. INTRODUCTION

Immigration has long been a sensitive and contsi@keissue in France and the United
Kingdom. Despite their legal, social, political aodltural backgrounds, they have had
to tackle similar problems. After the second WoWhr, both countries called on
immigrants to work in their factories to help redise the economy (Cholewinsky 1997,
p.16). This is usually known as primary migratiédthough it was assumed that most
of the immigrant workforce would return home whéeyt were no longer needed, this
was not the case (Hampshire County Council 208), jm France and as early as 1947,
a Circular from the Ministry of Health and Poputatistressed the importance of family
reunion as a way to integrate the immigrant lablouce into French society (Jault-
Seseke 1996, p.7). Family reunion migration, to cvhAndre Geddes referred as
“secondary/family” migration, promptly developedlhese first two categories of
migration are referred to as authorised or leg@ration. But after the end of the Cold
War, a “third wave” of migration emerged, compdsef unauthorised or illegal
immigrants looking for asylum or attracted to tlueial benefit systems applicable in
some European countries like France or the Uniteddom (2003, p.17).

Successive waves of economic difficulties in Eurdpeve now reduced primary
immigration to quasi-nothingness as the conditiomsosed on would-be workers have
been made more drastic by governments. Regardaeumndary migration and according
to a recent European Commission report, “for tastf20 years family reunion has been
one of the main sources of immigration to the Eaesp Union. If today family
reunion only accounts for one third of all immigoatto Europe as opposed to half in
the early 2000s this does not necessarily mean that there ame dpplications for
family reunion but maybe that host countries areremeeluctant to grant the
applications. As for the third wave of migrationisi fast developing.

European countries have gradually toughened themigration policies, mostly with a
view to tackling unauthorised immigration. The it Kingdom, unlike France,
refused to sign the Schengen Agreement 8fduhe 1985, to better control entries into
the country. With the creation of Fronfeuropean borders were gradually meant to

1 European Commission, 2008. Report to the Europealiament and the Council on the Application of
Directive 2003/86/EC on the Right to Family reunion
<http://www.ulb.ac.be/assoc/odysseus/CEAS/COM(2608)3.pdf>.

2 European Commission, 15/11/2011. COM (2011) HBal Green Paper on the right to family
reunification of third-country nationals living the European Union (Directive 2003/86/EC). <htgurt
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:20I7/35:FIN:EN:PDF>.

3 Council Regulation (EC) 2007/2004 of 26 Octob802 establishing a European Agency for the
Management of Operational Cooperation at the EatdBorders of the Member States of the European
Union.
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supersede national borders with a view to facititateconomic and subsequently
human movements within Europe. However, this hadema easier for immigrants,
including illegal ones, to circulate around Europe.

Since the Treaty of Lisbon (signed by all the E@ap Member States) came into force
in December 2009, amending the Treaty of Maastramd the Treaty of Rome,
immigration policies have been governed “by thengple of solidarity and fair
division of responsibility” between the Member &' At the same time, the
European Pact on Immigration and Asylum, initidbgdhe French former conservative
President Nicolas Sarkozy in the context of thecBtolm programme (2009-2014),
aimed at restricting “illegal” immigration througthe stricter control of borders.

The right to family reunion is protected by arti@eof the European Convention on
Human Rights (‘ECHR”) and by the European Courifective 2003/86/EC on the
right to family reunification (hereafter called th2003 Directive”).” France was one of
the European Union's founding members, unlike thiédd Kingdom which only joined
in 1973. The United Kingdom and France respectivedyified the European
Convention on Human Rights (“ECHR”) in 1951 an@74. However the ECHR was
only integrated into British law when the Human RgyAct 1998 came into force in
2000. In France “direct actions” to the Europe@ourt of Human Rights were only
allowed from 1981 which delayed the easy enforceability of the ECRRgarding the
2003 Directive, it sets out common European imntigrarules to regulate the
conditions which third-country nationals (i.e. nBaoropeans) must fulfil to exercise the
right to family reunion in a European Member St&tence is a signatory to it unlike
the United Kingdom which chose to opt-out.

If article 8 of the ECHR and the 2003 Directiveoaled the Member States to set some
limits to family reunion, being reunited to a fayimember who is established in
Europe does remain a right. It is not subject ® dbvernments' discretionary power.
Authorised immigration, like family reunion immidran, is a civil or administrative
concept, as opposed to illegal immigration, whichymead to the application of
criminal law when an offence was committed.

<http://europa.eu/legislation_summaries/justiceedem_security/free_movement_of persons_asylum_i
mmigration/I33216_fr.htm>.

4 European Commission, January 2012. Immigration licypo
<http://www.europarl.europa.eu/ftu/pdf/fen/FTU_43.adf>.

5 Council Directive (EC) 2003/86/EC of 22 Septemi2®03 on the right to family reunification.
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.da20J:L:2003:251:0012:0018:en:PDF>.

6 See the conference paper given at Grenoble witiydry Tavernier, P., 2003. L'influence de la CEDH
sur le droit francais. <http://cejm.upmf-grenoblfdex.php?dossier _nav=766> (access: August,, 28th
2012).
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However, the worldwide economic difficulties whitdd to the emergence of abuses or
frauds, combined with the greater protectionalisivEaropean borders, have led to
confusion between authorised (or legal) and unaiséd (or illegal) immigration. Juliet
Stumpf talked about the new concept of “crimmigrati(2006). The danger of such a
confusion is obvious. It antagonises those livingthe Member State against the
prospective immigrant and revives xenophobia.

In 2008 the Council of Europe Commissioner for HanRaghts expressed his concern
over the “criminal stamp” which now tends to appto immigrants in general
(Hammarberg 2008). Talking of the “language ofmunalisation” he opposed the
“fairly neutral terminology” used by the Counailf Europe to that of Member States
for which “being an immigrant becomes associatedpugh the use of language, with
illegal acts under the criminal law” (CECHR 2010)n 2011, the European
Commission published a Green Paper on the righataly reunification of third-
country nationals living in the European UnibiThis report raised the issue of the
future of the 2003 Directive and a wide consultatreas launched to identify, amongst
other things, cases of fraud or criminality whichyrarise amongst applicants to family
reunion.

This study focuses on France and England and Walbgkh have their own legal
system). Through the consideration of the relevemiintries' respective cultural,
political and social backgrounds, it aims at detamg to what extent lower national
courts (as opposed to higher national courts oofgean courts) apply the original spirit
of article 8 and protect the right to family reumias opposed to national — or European
- interests.

There are two reasons for focusing on France arglaBd and Wales. Both have
attractive social systems which may prompt illegamigrants to make bogus
applications for family reunion. Moreover and alilgh England and Wales, like
France, are bound by the provisions of article hef ECHR, France is a signatory to
the 2003 Directive as opposed to England and Walas. may reflect on the way their
respective national courts deal with family reuniidigation.

For the purposes of this study the family nucleull eonsist of one spouse and
children, to the exclusion of any other people saglother spouses from a polygamous
relationship.

7 lbid, 2.
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[I. INTERNATIONAL AND EUROPEAN PROTECTION OF FAMILY
REUNION

A number of texts have, since the second World Westected the right to family

reunion, at an international and then, Europeaelléthough this study is focused on
the approach to family reunion litigation made hg fower national courts of France
and England and Wales, a few words must be saidtaBoropean caselaw which
provides a framework within which national caselawst fit in. Moreover, recent

measures have been taken at European level tonmdeeehow the right to family

reunion should continue being protected in thertutu

1. The existing protection at international and Euopean level

At an international level and as early as 1948¢larii6(3) of the Universal Declaration
of Human Rights provided that “the family is thataral and fundamental group unit of
society and is entitled to protection by society #me State.® Since 1949, specialised
United Nations (“UN”) agencies such as the Inional Labour Organisation
(*ILO”) or the Office of the High Commissioner foHuman Rights (“OHCHR”) have
been involved in protecting the right to familyelf either directly or indirectly.
However this international protection is insuffitiein two ways. Few of these
documents have a binding effect and a lot of leevgagiven to the possible host
countries on how they may interpret the right tmifg reunion.

8 United Nations, 1948. Universal Declaration of ntéun Rights.
<http://www.un.org/en/documents/udhr/index.shtmi>.

9 See ILO's R86 Migration for Employment Recommeiotia(Revised) of 1949: “(1) [...] authorisation
[should] be granted for a migrant for employmentdduced on a permanent basis to be accompanied or
joined by the members of his family”, <http://wwile.org/ilolex/cgi-lex/convde.pl?R086>. Art. 13(tj
ILO's Migrant Workers (Supplementary Provisions)n@ention of 1975: member states should work
together “to facilitate the reunion of the famdief all migrant workers legally residing in itsrieory’,’
<http://www.ilocarib.org.tt/projects/cariblex/comtions_7.shtml>. Art. 5(4) of the UN (A/RES/40/144)
Declaration on the Human Rights of Individuals wdre Not Nationals of the Country they Live In of
13/12/1985: “Subject to national legislation andedauthorisation, the spouse and minor or dependent
children of an alien lawfully residing in the teory of a State shall be admitted to accompanwy, &id

stay with the alien”, <http://www.un.org/documefya/res/40/a40r144.htm>. Art.10(1) of the OHCHR's
Convention on the Rights of a Child of 1989: “[.applications by a child or his or her parents tteen

or leave a State Party for the purpose of familynien shall be dealt with by States Parties in sitpe,
humane and expeditious manner [...]", <http://wwwicbr.org/english/law/crc.htm>. Art. 44 of the
International Convention on the Protection of thgh®&s of All Migrant Workers and Members of Their
Families (A/RES/45/158) of 18/12/1990 (which todlirteen years to be implemented): “States Parties
shall take measures [...] to facilitate the reurobmigrant workers with their spouses [...] ashasl with

their minor dependent unmarried children”, <htigwww.un.org/documents/ga/res/45/a45r158.htm> (all
access: August, 122012).
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At European level, article 8 of the ECHR provides the “respect” of the right to
family life as opposed to its “inviolability” (Skiotou-Androulakis 2001, p.218). It is a
“qualified” right and not an “absolute” one. Tih means that “interference can be
justified [...] on the grounds and under the condisimamed in the second paragraph”
(Van Walsum 2009, p. 238). According to the seqgoacgraph of article 8:

There shall be no interference by a public autiiavith the exercise of this
right except such as is in accordance with the dad is necessary in a
democratic society in the interests of nationalség public safety or the

economic well-being of the country, for the prewemtof disorder or crime,

for the protection of health or morals, or for ghretection of the rights and
freedoms of others.

Therefore the drafters of the ECHR made it posdilnie¢he legislators of the Member
States to strike a balance between the right ofigrants to family life and the interests
of their countries. “National security”, “preveion of disorder and crime” and
“public safety” are logical and fair limits, aingeat restricting the entry into Europe of
people with a criminal record or who are suspeatethbers of a terrorist organisation.
However criminals may find an alternative way oftlsggy down in Europe, by first
coming without a prior authorisation and subsedyemaking an application under
article 3 of the ECHR which prohibits torture, dfidhuman or degrading treatment or
punishment” to which they might be subjected ipdged back to their native country.
This is outside the scope of this study.

Likewise and bearing in mind that polygamy is ikégn Europe, the “protection of
morals” is also a logical and fair reason to refas applicant’s entry under article 8 if
the applicant has a polygamous relationship withoua spouses whom he wants to
bring into the host country. The protection of dith” is understandable if an applicant
is likely to start an epidemic in Europe. But hagain unauthorised immigrants may
subsequently be granted the right to stay in a fi@ao country (and thus become
authorised immigrants) if they suffer from an iksewhich cannot be cured in their
native country. This also falls outside the scopinig study.

The reference made in article 8 to the “economiell\weing of the country” is
ambiguous: it seems to mean that the economic hedltMember States takes
precedence over the right to family reunion. Famehated immigration would therefore
be subject to a “market” similar to the econonmarket. Does it mean that what the
drafters of the ECHR had in mind was that a posshist country should put its
nationals first, thus relegating immigrants seekemmily reunion to second class ones?
It is not that simple but the priority approachreseto be corroborated by the “visa
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cap” (applying to all types of immigration) in fee in the United KingdoM and in
France since April 2014 under former right wing President Sarkozy. Ninenths after
his election, newly elected socialist Presidentldimle has not yet announced any
drastic reform to his predecessor's immigrationcgolSo the right to family reunion is
important, it is protected by article 8 but not @bgely. This means that restrictions
(albeit limited) may apply.

Although the aim of this study is to focus on lovmational courts' caselaw relating to
family reunion, this study would not be completehsut mentioning a few recent
decisions rendered by the European Court of Humght® (“ECtHR”) in connection
with article 8.

In Rodriguez da Silva and Hoogkamer v. Netherldhdse ECtHR held that it was
disproportionate to refuse to regularise the simabf a child's Brazilian mother, with
whom the little girl had regular contact, after thaamestic courts ruled that it was in the
best interest of the child to remain in the Netheds with her Dutch father.

In Omoregie v. Norway, a Norwegian wife had a child with her Nigerianshand.
The ECtHR did not take into account the ties whibk wife and child had with
Norway, but did take into account the ties whicle thusband had with his native
country, to find that the wife should not have hmdeasonable expectation that her
husband would be allowed to be reunited with het #dreir child in Norway. The
ECtHR chose to ignore the fact that the wife hacgeigiup her studies and started to
work to fulfil the financial requirements for farpiteunion.

In Osman v Denmark the ECtHR found that the Danish authorities breddirticle 8
after they dismissed the application for familymeuwn made by a teenage girl born in
Somali but who resided and went to school for yeaBBenmark with her whole family.
The girl's application was made after two yearsciWwishe spent in a refuge camp in
Kenya, away from her family which stayed in Denmaxk be the sole carer to her
elderly grandmother.

In these few examples revolving around the apptioadf article 8, the ECtHR took
into account the interests of the child, the doratf his or her stay in Europe and his or
her existing ties in Europe.

10 UK Visa Bureau, 19/11/2010. Report published annual UK immigration limit.
<http://www.visabureau.com/uk/news/19-11-10/regnrlished-on-annual-uk-immigration-limit.aspx>
(access: July,"7 2012).

117/4/2011. Le PS dénonce le ‘contresens’ de Guéamt l'immigration légale.L’Express
<http://www.lexpress.fr/actualites/2/actualite/le-genonce-le-contresens-de-gueant-sur-l-immigration
legale_980340.html> (access: Jull}, 3012).

12 [2006] ECHR 86 (31 January 2006).

13 [2008] ECHR 265/07 (31 July 2008).

14 [2011] ECHR 38058/09 (14 June 2011).
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As for the 2003 Directive, to which the United Kdagn is not a signatory, it sets out
common rules for the exercise of the right to fgnndunion by third-country nationals
residing lawfully in Member States. It requires thigonsor (the person who would
welcome his family) “to have accommodation thatetsegeneral safety and health
standards, sickness insurance and stable resaurffesent to maintain himself/herself
and the members of his/her family without recourséhe social assistance system of
the Member State concerned [...].” Applications family reunion are therefore likely
to be dismissed if the applicant does not providalence that he/she “and the
members of his/her family” have the financial meda look after themselves without
relying on the host country’s social system. Tkiseminiscent of the “economic well-
being of the country” clause of article 8.

For Wright and Larsen, one of the reasons why thi#ed Kingdom opted out of the
2003 Directive was that the Directive was “not lime with [its] border control
policies.”(2007, p.4). Indeed and as evidenceditByfailure to sign the Schengen
agreement, the United Kingdom has always been &reemaining insular. If England
and Wales are free to depart from the spirit of2883 Directive (and in particular the
criteria it sets out) they must still comply withetprinciples set out in article 8.

In a landmark 2006 case, Parliament v Council (AoéaFreedom, Security and
Justice}®, the European Court of Justice heard an applicatiom the European
Parliament against the Council of the European ksieeking to annul the provisions
of the 2003 Directive enabling Member States tdrictsin some cases the right to
family reunion. The European Parliament argued thate provisions, i.e. the last
paragraph of article 4(1), article 4(6) and artiBledid not comply with the right to
respect for family life and the principle of norsdiimination set out in articles 8 and 14
of the ECHR. The case revolved around whether teenber States which ratified the
2003 Directive could check whether a 12 year olddclwho arrived in Europe
separately from his family met an integration ctiodi The European Court of Justice
ruled that the 2003 Directive did not breach thevmions of article 8 of the ECHR. In
so doing, it relied on the fact that it should aj#doe possible to weigh the competing
interests of the family reunion applicant and & televant Member State.

This landmark decision, which is of direct conceéonthe signatories of the 2003
Directive, is important in various ways. Firstreasserts the right of the Member States
to control their borders as against all forms ofmigration, including family reunion
migration. Then, the emphasis is placed on thenpawat role of integration as an
essential pre-condition to migration. Because inficms the right of European
countries, under article 8 of the ECHR, to “weitjfe competing interests”, i.e those of
the host country and the immigrant, this precededitectly endorses the restrictions

15 [2006] EUECJ C-540/03.
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imposed by England and Wales — which are not sigiest to the 2003 Directive but are
bound by article 8 - upon immigrants.

2. Steps taken at European level to ensure the fut protection of the right to
family reunion

The 2003 Directive is no longer in its prime andsiew of the emergence of a number
of problems such as increasing illegal immigrateeking the application of article 8,
may no longer provide a satisfactory protectiorthaf right to family reunion. Thus, a
number of steps have been taken at European level.

In October 2008, the European Commission publishedport expressing its wish to
“to reinforce the EU's comprehensive approach tgration” and to launch a “wider
consultation [...] on the future of the family reunicegime.”® The 2003 Directive has
been blamed for giving “Member States too muclei@ison when applying some of its
optional provisions (the “may”- clauses) in padiar as regards the possible waiting
period, the income requirement and the possibégiation measures:”

The European Commission's Green Paper of 2011 eofuthre of the right to family

reunification was an opportunity to launch a puldiebate inviting Member States,
IGOs or even individuals, to respond to a numbespecific questions. More precisely
the Commission expressed the wish to hear back fidember States who reported
problems of abuse of the right to family reunifioat” However, the European

Commission made it clear that once the consultgiimtess was completed, it would
“decide whether any concrete policy follow up iscessary (e.g. modification of the
Directive, interpretative guidelines or status qui&)

Section 5 of the questionnaire raises the issdeaatl in the context of family reunion
migration. Fraud seems to be a main reason whyndusion is sometimes made
between applicants to family reunion (i.e. authemtisnigrants) and illegal migrants and
thus, feeds the “crimmigration” phenomenon. Olicge, not all unauthorised migrants
are criminals, but some of them may be.

The increasing number of “marriages of conveniénead “false declarations of
parenthood” led to a June 2012 report from theogaan Migration Network. It shows

16 European Commission (IP/08/1473) of 8/10/2008 Sirengthening the EU's Comprehensive
migration policy: new initiatives of the Europeanr@mission on the Global Approach to migration, on
Integration and on Family reunion of third-country  nationals,
<http://europa.eu/rapid/pressReleasesAction.dotnede=1P/08/1473&format=HTML&aged=0&langua
ge=EN&guiLanguage=en>.

17 Ibid. 2

18 Ibid. 2
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that such frauds may not only have civil conseqasndut also criminal ones
depending on the Member State where the fraud talkes:

The majority of (Member) States impose penaltiesboth sponsors and
applicants. In some, such penalties are imposeetttirin relation to a
detected marriage of convenience ([...] France jin]others ([...] United
Kingdom), the penalty is determined by the action®lved, for example,
forgery, provision of false documents, etc. or tedlacriminal activity [...].
In the United Kingdom, any person found to havekbrothe law by way of
entering into or organising a marriage of convecgewill be arrested and
processed through the criminal justice system. Penalties include, for the
sponsor, imprisonment, fines, or both. The duratdrimprisonment and
levels of fines vary. Where stated, the duratiomgfrisonment ranges from
up to 1 year (Austria) [...] and to up to 5 yeaFsafce). Fines may be
imposed alongside a prison sentence, and rangddup.to €15 000
(France). [... ) Where there is evidence of organisede, penalties
imposed are higher still, for example, in Franaghscircumstances may
attract imprisonment of up to 10 years [...]. (202, 39, 40 & 41)°

The European Commission's 2011 Green Paper anétiepean Migration Network's
2012 report show that fraud, and its possible erahconsequences, is a fast developing
problem. The obvious consequence is that the peuapbemake fraudulent applications
for family reunion will affect the reputation ofdee — much more numerous — who are
of good faith and really want to be reunited whkit family, so that even honest family
reunion applicants will unfortunately end up beiagsimilated to fraudsters or
criminals.

It is premature to comment on how the 2003 Direciw likely to evolve, but those
working on the reform will have to strike a balarmween the current willingness of
European countries to cut down on immigration imegal (including authorised
immigration) and the need to protect the rightdmify reunion under article 8 of the
ECHR. The last few years have already given rismany discussions on the general
issue of immigration amongst the member stateteBuropean Union. It was part of
the Tampere programme (1999-2004), the Hague proge (2004-2009) and

19 Author's own translation.
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discussions are ongoing with the Stockholm programadopted on the 15th December
2009%°

[ll. THE RIGHT TO FAMILY REUNION IN ENGLAND AND WAL ES AND
FRANCE

France and England and Wales have different legdisacial cultures. The former is a
civil law country whilst the latter are based onmeoon law. England and Wales are
insular as opposed to France which is on the centinTheir respective constitutions
differ. Compared to France, the constitution in theited Kingdom is uncodified.
Regarding immigration, we will see that the law laggble in France is codified but
regulatory in England and Wales.

Belonging to Europe has helped to homogenise tesipective cultures albeit in a
limited way. France is one of the original membefsEurope whereas the United
Kingdom only joined in 1974 and has since refusediggn the Schengen agreement.
The United Kingdom has also opted out of the 2008diive.

Yet despite their different historical, sociolodiead political backgrounds, authorities
from both countries seem to have fairly similar ilgration policies. Generally

speaking, France and England and Wales welcomedgiration after the second World
War to rebuild their countries. Recently they hawed to cut down on the number of
immigants. One way to cut down on authorised mignatis to toughen up the

conditions which applicants to family reunion hawdulfil.

1. In France

Unlike the United Kingdom, France has ratified btita ECHR and the 2003 Directive

thus showing its (at least apparent) willingnespl&ty the European game. The right to
family reunion has been protected for a long tinué d&s allowed by article 8 of the

ECHR — and by the 2003 Directive - some limits hiagen placed to restrict it.

A decree was passed in 1976 granting the righbtvfend residence to the members of
a resident immigrant's immediate family subjeatedtain specific conditions.

20 The Stockholm programme followed the adoptionsimmer 2008 of the European Pact on
Immigration and Asylum, which is a non-binding pickl document (Carrera & Guild, 2008) initiated by
former French President Nicolas Sarkozy and unamsijoaccepted by twenty seven European States
“whatever their political sensibilities or geogtap situation.” It seeks to “reject both closedat and
open door policies” towards immigratioM{nistére de I'Intérieur et de I'lmmigratio2008).
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In 2007, a reform on the control of immigrationteigration and asylufhwas brought
in by former conservative President Nicolas Sarkekhych amended the provisions of
article L.111-6 of the French Code of Foreignenstrfe and Stay and the Right to
Asylum (Code de l'entrée et du séjour des étrangers et duit di'asile or
“CESEDA”) %, It allowed the experimentation of DNA tests orplagants to family
reunion until the end of 2009. This reform was ldasa article 5(2) of the 2003
Directive whereby: “If appropriate, in order to tain evidence that a family
relationship exists, Member States may [...] conflug investigations that are found to
be necessary® Under amended article L.111-6 of the CESEDA, atNAQests were
to be paid by the French state. This means thedpactive of the results of the DNA
tests, the applicant to family reunion was not gdampay for the tests.

In February 2009, the then prime minister Frangglkn renounced implementing

DNA testing. The reasons are manyfold. There wdmimistrative hurdles which made
it difficult to apply the law. Two years before tipeesidential elections of May 2012,
there may have been political reasons for formesigent Sarkozy's change of mind.
His team may have been concerned about the podssdeof part of their electorate,
upset by the potentially random targeting of mi¢ggahobbying grougpSOS Racisme

praised that decision on the grounds that any Dbiting would have amounted to
“associating foreigners with fraudster$>’

The last legislative reform passed under formesiBemt Sarkozy was the adoption of
statute No. 2011-672 relating to immigration, imtmn and nationality passed on 16
June 2011 which, according to the lobbying gr@mupe d'Information et de Soutien
des Immigréq“GISTI”) “like all legislative reforms [...] over the last twenty years
aims at [...] making family reunion more difficul?® The French Parliament stated that
any naturalisation would involve the signature ofcharter of rights and duties of the
citizen” and an “integration course” for familyeunion applicants (Laurent, 2011).
The scope of this law cannot be criticised: itnidime with the right for a country under

21 Decree (n°76-383 29/4/197@)atif aux conditions d'entrée et de séjour enrftm des membres des
familles des étrangers autorisés a résider en Feanc
<http://www.legifrance.gouv.fr/affichTexte.do?ciddie=JORFTEXT000000855572&fastPos=1&fastRe
qld=1085433867&categorieLien=id&oldAction=rechText@ccess: July, 102012).

22 Loi (2007-1631) of 20/11/200ilative a la maitrise de l'immigration, a l'intéaion et a l'asile
<http://www.legifrance.gouv.fr/affichTexte.do?ciddie=JORFTEXT000000524004&dateTexte=&categ
orieLien=id> (access: October, 2®012).

23<http://www.legifrance.gouv.fr/affichCodeArtictin ?idArticle=LEGIARTI0O00006334951&cid Texte=
LEGITEXT000006070158&dateTexte=20121008&fastPos=stiReqld=1519958850&0oldAction=rech
CodeArticle> (access: September"12012).

24 Ibid. 5.

25 14/9/2009. Tests ADN: Fillon envisage une ndavdiscussion avec le Parlememi Monde.
<http://www.lemonde.fr/societe/article/2009/09/1&dbon-enterre-les-tests-adn-les-associations-se-
rejouissent_1240083_3224.html> (access: Jul}), 2612).

26 GISTI, June 2011. Les cahiers juridiques: le regroupement familial.
<http://www.gisti.org/publication_pres.php?id_al2317> (access: Juné’,2012).
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article 8 to strike a balance between the rigtiaitoily reunion and the “economic well-
being of the country”. It is also in line with trepirit of the 2003 Directive.

The current conditions applicable to family reunare set out in article L. 411-1 of the
CESEDA. The host must have “lawfully resided inaRce for at least eighteen
months.” Other conditions are that the applicanisinhave “regular and sufficient

income to satisfy the needs of his family in Frarice], accommodation deemed

normal for a similar family living in the same geaghical area. [...], comply with the

essential principles which govern family life inafice [...].”*’ These conditions are

reminiscent of the criteria set out in the 2003ebiive. There is not a set amount of
income required for the family reunion applicantsatisfy article L. 411-1 but any

application seems to be processed on a case byasise

Should there be any doubt by the authorities ofapplicant's or the host's financial
ressources or ability to look after the family fostance, investigations can be carried
out by the mayor of the relevant town and if needly the Frencffice Francais de
I'Ilmmigration et de I'Intégratior(*OFII”). Should the local Préfet (the representative
of the government at a local level) or the InteMinister turn down the application for
family reunion, the applicant can sue fefminister and seek that it be overruled.
Research shows that the French authorities are caaggy about the number of times
and the conditions in which such investigations @eied out into the family reunion
applicants’ affairs. Therefore it is impossible tmmment on how regularly
investigations are carried out and thus how oftpplieants to family reunion are
suspected of being fraudsters and on which grounds.

Two sets of fees (calleidxed amounting to a total of 368 euros as from Janax?2
are payable by each applicant to family reurffofhis is an application fee as opposed
to a litigation fee. It is not clear whether thisysis refunded if the application is turned
down. The French authorities want to make sure ttatapplicants are of good faith
and financially solvent to some extent.

Nine months after his election it is difficult t@recast what new socialist President
Francois Hollande's detailed views are on familynien. As part of his political
programme, the new President said he wanted t@ rflagal immigration” (including
family reunion migration) “more secure” (Laurer012). In April 2012 he said that he
could not “set a precise figure for the numberramigrants to be allowed, believing
that it is impossible to reduce, save for imposangiinimum income and a knowledge
of the French language, legal immigration (famileesd mixed couples) protected by

27 June 2012Service public: Regroupement familial: conditionsednplir par le demandeur étranger
<http://vosdroits.service-public.fr/F11166.xhtmictess: October, £12012).
28 January 201Z%5ervice public: Regroupement familial: arrivée emamce des membres de la famille
<http://vosdroits.service-public.fr/F11170.xhtmicEess: October, £12012).
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European law and international conventions.” Cosely he intended to limit
“economic migration due to weak growti®.

Although he has not had a chance since May 20kXpoess himself on the specific
issue of DNA testing briefly launched by his preslesor, the new President already
made his thoughts clear when he took part in thigap@entary debates which led to the
adoption of the 2007 statute. Before th&semblée Nationalee argued that the scope
of DNA tests should be limited and they should dmdyused for medical research and
“judicial proceedings” by which he meant criminptoceedings® But any possible
immigration reform the current government might erdke will need to take into
account the 18% or French voters who voted foreexé right wingFront National
which advocates a broad anti-immigration policy.

As regards the fraud issue, France's reply to thpgean Commission's consultation
was published by the French government in Marct23bConcerning questions 10 and
11 of Section 5 on fraud and marriages of convegrFrance's replies provide
interesting information:

In France, attempted frauds in connection with igppbns for family
reunion mainly concern children of certain natidied (civil status
documents indicating an erroneous parental filiatip..]). However,
accurate statistics on these frauds are not alailgb.] In France, the
phenomenon of marriages of convenience is est&oljskalthough no
statistics are available, mostly for marriages Wtanch citizens because of
the possibility offered [...] to obtain more promp#yright of residence in
France without having to fulfil any housing or imse condition. (2012, pp.
7 & 8)*

This shows that article 8's right to family reunisnused on a regular basis by illegal
immigrants as a way to try to enter Europe. As sd®ve, a marriage of convenience
can lead to a penalty and a criminal convictiofriance.

29 7/5/2012. Immigration: le  programme  "réaliste" de Francois IlKmde
<http://Ici.tf1.fr/politique/elections-presidenties/immigration-le-programme-realiste-de-francois-
hollande-7224268.html> (access: Septembéf, 2012).

30 4/10/2007. Reply to the DNA testing questidournal Officie| p.2565. <http://questions.assemblee-
nationale.fr/q13/13-13QG.htm> (access: Octob8r2012).

31 Secrétariat Général des Affaires Européennesciv2012 Contribution Francgaise au Livre Vert de
la Commission Européenne sur le Regroupement Famili
<http://www.sgae.gouv.fr/webdav/site/sgae/sharedi@hsultations_publiques/ReponseFR_2012/20120
301_ReponseFR_Livre_vert_regroupement_familial.pdf>

32 Author's own translation.
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2. In England and Wales

The United Kingdom's initial reluctance to join tBe&ropean Union and its refusal to
ratify the 2003 Directive show its willingness tepdirt (at least to an extent) from the
spirit of Europe.

Under the current legislation, which was last updah October 2012, applications for
family reunion are made under rules 352 A to Fpaft 11 of the Immigration Rules
which are regulatory by nature (as opposed to tkadh CESEDA which is law passed
by the Parliament).

The Immigration Rules define eligible and ineligibdpplicants and sponsors. Unlike
immigrants who have obtained the refugee statulnary immigrants have to comply
with “maintenance and accommodation requirementhe non refugee sponsor and
his/her family need to give evidence to the autiewithat the family can look after

itself financially once in England and Wales. Fuyaind although the United Kingdom

chose to opt-out of the 2003 Directive, the critecurrently set by the Immigration

Rules are very much reminiscent of it. Bearing imahthat the right to family reunion

is not absolute, the requirement that migrants wit financially rely on the host

country seems fair.

From 29 November 2010 immigrants have been undebégation to prove that they
“speak and understand English if [they] want tdeeror extend [their] stay in the UK
as the partner of a British citizen or a persotlesthere.”®® The requirement to have a
good command of the English language is necessantdgrate to British society and
this was recently upheld by the High Court (Tra2@11).

Until 19th December 2011, no charges applied tdlfaraunion applicant? However
the Immigration and Nationality (Fees) Order 2012den by application of the
Immigration, Asylum and Nationality Act 2006 nowgreres payment of a fee by each
person seeking to overrule a decision refusing lfareunion. This is a litigation fee as
opposed to the application fee payable in Franeeeldgain the requirement seems fair.
The applicant to family reunion does not pay amghwhen filing his application.
Should it be turned down by the authorities, he d@pute the refusal by way of an
Immigration and Asylum Appeal. The payment of a feaequired for all types of

33 UK Border Agency, 23/11/2010New English language requirement for partners
<http://www.ukba.homeoffice.gov.uk/sitecontent/nfragments/26-english-language-partners> (access:
December, 27, 2012).

34 Paragraphs 4 & 5 of UK Border Agency, 2011Family Reunion
<http://www.ukba.homeoffice.gov.uk/sitecontent/daomnts/policyandlaw/asylumprocessguidance/asylu
msupport/guidance/eligibilityandassessmentl.pdf@viinary> (access : September"12012).

Revista Critica Penal y Poder. 2013, n° 4, maggo. {2-102) OSPDH. Universidad de Barcelona
87



The criminalisation of family reunion applicantskrance and England and wales: Fact or fiction?

litigation and is designed to ensure that the cadation is not an abuse of process. For
2012 the fee payable amounts to £140 (about 1 &EEGr

This amount is not outrageous if one comparesfieés payable for an ordinary money
claim before the county courts. For instance an@ait who seeks payment of a sum
between £3,000 and £5,000 will pay £120. He wilf 245 if the claim is comprised
between £5,000.01 and £15,080However one cannot help wondering whether the
authorities might be keen on rejecting as manyiegibns as possible to test the good
faith of the applicants who will then dispute tnefusal in court. This amount may be
substantial if the spouse who wants to move tdJiéed Kingdom with her husband or
his wife is accompanied by four children. Unforttetga we have not been able to find
any documents allowing us to comment on the nundieapplications for family
reunion made and the number of those dismissedwthén give rise to a court dispute.

No real criticism can be made of the above ruleglvbeeem to comply with the spirit
of article 8. But some comments can be made abouiesother practices of the
authorities.

In July 2011 and whilst Parliament was debating tlegal Aid, Sentencing and
Punishment of Offenders Bill, charitable organisatiRefuge Action lodged a
memorandum which said: “the UK Border Agency roety requires DNA testing to
be able to establish family relationship, yet itesonot provide or pay for testing.
Without legal aid to pay for tests, many applicasiavill fail unfairly.”>’ If required to
provide a DNA test, the prospective immigrants nthstefore pay for it. The amount
paid will not be reimbursed even if the family lirkkestablished by the tests. And if the
family reunion applicant cannot afford paying foetDNA test and cannot benefit from
legal aid, he will not benefit from reunion withsifiamily in England or Wales.

By making DNA tests fairly common and by requiritige applicants to support the
costs of the tests, the British authorities hawatad hurdles which risk depriving good
faith applicants of a right normally protected Isticke 8. The problem is that there does
not seem to be any statistics or evidence showiagektent of the problem raised by
lobbying group Refuge Action.

It is worth noting that the debate over the DNAtitegs and its funding arose in the
context of a legislative bill which bears a stroogminal connotation. From being

35 HM Courts and Tribunals Service, undatédmigration and Appeals Tribunal fees guidance
<http://www.justice.gov.uk/tribunals/immigrationydsm> (access: October $12012).

36 HM Courts and Tribunals Service, undated. Civitourt fees guidance.
<http://hmctscourtfinder.justice.gov.uk/courtfinferms/ex050-eng.pdf> (access: Octobef", 2012).

37 Paragraph 3.1.b
<http://www.publications.parliament.uk/pa/cm201Gthpublic/legalaid/memo/la22.htm> (access:
October 18, 2012).
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initially an administrative or civil process, famireunion gradually ends up being

discussed by the British legislature at the same ts criminal issues, thus leading to a
shift in its approach. There seems to be an imglredumption from the legislator that

any DNA test is likely to fail because there is @d chance that the applicant is a
fraudster. And if the DNA test does not fail andgrdhood is established, financial

hurdles are placed over the applicant's path tocetis chances of family reunion.

In a consultation published in July 2011, the UKrdBy Agency announced that the
government was considering reforming the ImmigratRules in order to “strike a
proper balance between the individual’s right tspet for family life and the broader
public interest” (paras 4 & 7). This followed rdagons that the criteria set for the
interpretation of article 8 had created “a ‘loop#iowhich could allow thousands of
asylum seekers” to bring their families into thaitéd Kingdom and that the United
Kingdom had been unable “to deport more than 20h&i immigrants, most of them
criminals, after judges in Strasbourg decided g®tding them home would breach
article 3 of the convention, which bans inhumaeatment” (Barrett, 2011). This very
mediatic incident led once more to an unfair amalg#on between criminals
(including fraudsters) and family reunion applicamf good faith. The UK Border
Agency implies that the United Kingdom has becowe lenient in allowing family
reunion, that the “broader public interest” ofetitountry is not currently protected but
needs to become a priority again.

Likewise, in a much-criticised speech nicknamedg@i& and made in October 2011,
current Home Scretary Theresa May also talked attmutonservative governement’s
intention to reform the Immigration Rules. As araewle of abusive family reunion
applications, she referred to an unauthorised imamigwho was granted leave to stay
in the United Kingdom in order to avoid being segpad from his pet cat (Wagner,
2011). The pet cat would have been his sole fanulyfortunately for the British
authorities, the story turned out to be vastly gesgted. Of course, such stories are
likely to be covered by the media but should notsben as reflecting the authorities’
general approach to family reunion.

Another aspect of the current conservative goventeimmigration has been
criticised, not so much for the financial changesught but for the way in which the
government tried to overstep the Parliament. Ire26i12 the Home Office announced
that from July:

A major overhaul of family migration will help stoforeign criminals
hiding behind human rights laws to dodge depoma@md ensure only
migrants who can pay their way are allowed to camthe UK. [...] only
those earning at least £18,600 will be able togoima spouse or partner
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from outside Europe. Applicants lacking the finah@upport or language
skills they need to play a full part in Britishdif- without becoming a
burden on the taxpayer - will be refused erfry.

The requirement of language skills is essentiairfagration of the migrant in the host
country. Likewise the fact of ensuring that famigunion applicants will not rely on the
host country's social security and benefits sysgenot shocking as article 8 allows for
the Member States to take account of the “econowétl-being of the [relevant
prospective host] country.” However the Home Stamesuffered a severe defeat when
the Supreme Court handed down a landmark deci8iony. Secretary of State for the
Home Department on 18" July 2012. It is not so much the financial corists
imposed on the immigrants which were the focusheftiigher judges but the way by
which the changes were brought. Indeed the Homéc&ifhtroduced the reform
through instructions or guidance rather than inlthenigration Rules themselves and
this was struck down by the Supreme Court.

Unlike France, it seems that England and Wales mesglied to the consultation
launched by the European Commission in 2011. Becthes United Kingdom failed to
sign the 2003 Directive, it probably does not feehcerned by its future evolution.
However it is bound by article 8 of the ECHR and thnited Kingdom's thoughts on
how to tackle issues such as fraud would have geavinteresting evidence.

[ll. APPROACH OF NATIONAL COURTS TO FAMILY REUNION

Under article 35(1) of the Convention for the Petittn of Human Rights and
Fundamental Freedoms of November 1950 all “domestic remedies” (which mea
litigation before national courts) must be exhadidiefore a case goes to the European
courts?® European court judges only deal with a few case$ gear which raise major
legal issues, unlike national judges who are in@dldaily with a wide range of cases.
Unlike European judges who intervene as a lastrtiesational judges are those who
find themselves face to face with applicants toifameunion whose application has
been dismissed by the authorities and who see ldsihope in the judicial system. For
similar reasons, i.e. the specificity of the legalues they deal with and the remoteness

38 Home Office, 11/6/2012. Radical immigration wmbas to reform family visas.
<http://www.homeoffice.gov.uk/media-centre/news/ratgpn-changes>.

39 [2012] UKSC 33.

40 Council of Europe (CETS/005) of 4/11/1950. Gamtion for the Protection of Human Rights and
Fundamental Freedoms,
<http://conventions.coe.int/Treaty/Commun/QueVoMieas.asp?NT=005&CL=ENG>.
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between the applicant and the judge, caselaw frowlaad's Supreme Court and
France'sConseil d'Etatwill not be discussed in order to concentrate ow mational
courts resolve ordinary applications for family mean. The idea is to compare the
criteria these courts apply when dealing with apliaption made under article 8 and to
see whether any express or implied references ade to crimmigration.

The difference between common law countries (sisckregland and Wales) and civil
law ones (such as France) could potentially havgermeissions on the way an
application for family reunion is dealt with. It malso have repercussions on the way
the decisions are drafted. Common law judgmentgeisively expose the facts [...],
and decide (if not create) the specific legal maievant to the present facts. Civil law
decisions first identify the legal principles timaight be relevant, then verify if the facts
support their application [...]"” (Tetley 1999, 9%). This means that the lay person will
usually find it easier to understand the groundswdnch the common law judge
reached his decision than the civil law judge.

First and foremost, in France and England and W#iescourts which have jurisdiction
to hear applications are civil or administrativeus as opposed to criminal courts.
Therefore the judges do not have jurisdiction t@lifyg — and punish — a possible
criminal fraud.

French administrative courts Trfbunal Administratif in first instance, Cour
Administrative d'Appebn appeal an@onseil d'Etator Supreme Court at the top of the
judicial hierarchy) have jurisdiction to hear disgsi between an individual and the
administration such as proceedings issued agdmestismissal of an application for
family reunion.

In England and Wales, the courts or more precigéynals in charge of dealing with

immigration litigation recently changed. From thstH February 2010, the work in the
former Asylum and Immigration Tribunal (AIT) wasatrsferred to a two-tier tribunal

structure, created under the Tribunals, Courts Enfibrcement Act 2007. This new

system may be a way for the government to limitrthenber of cases which will give

rise to review from a higher court. Higher courtsvé a substantial backlog and the
underlying idea of the reform might be to try ands@e that most immigration

litigation will be resolved within the (lower) trilmals system.

In France, although attention will be focused ostfinstance or appeal decisions, which
represent the bulk of the French courts' workldhd,landmark case brought by GISTI
in which judgment was handed down on the 8th Deezrib78 by theConseil d'Etat
must be mentioned. The French supreme court amhallelecree passed on 10th
November 1977 which suspended, for three yearseiitiy of a foreign individual's
family members into France, unless they relinqudstineir right to work there. It held
that this decree contravened a “general princgdleéhe law” (or principe général du
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droit) whereby “foreigners who reside regularly in Fearhave, like any national, the
right to lead a normal family life” including theght to work (GISTI 2012). The right
to the respect of one's family life was thus emgeasand implied the right for both
spouses to work. This precedent which has not genloverruled is all the more
important in that it implies that authorised imnaigts and the host country’s nationals
should be treated equally.

Regarding the French cases all cases were founth@iConseil d'Etds website
(<http://arianeinternet.conseil-etat.fr/arianeintdf>), save for 11BX00126 which was
found on <www.juricaf/org>, an official websitecarding all francophone higher court
decisions. All French to English translations dre author's own.

Regarding the cases from England and Wales, aiides came from the British and
Irish Legal Information Institute's website <wwwilbaorg>, save for [2009] UKAIT
00052 which came from the UN Refugee Agency's websiwww.unhcr.org>.
Regarding the methodology we merely entered in® dkarch engine the words
regroupement familiaf{for France) and “family reunion” (for Englanchd Wales). No
other criteria applied as we wanted our samplecketr be as representative and as
accurate as possible.

In all French cases, the appeal lodged by the @pglito family reunion in France was
dismissed. The appeal was granted in one caséeldismissal decisions, the Courts
made a strict application of the criteria set outrticle L. 411-1 of the CESEDA to
justify why the applicant or appellant should nat entitled to family reunion. In
11DA01020" the applicant to family reunion (whose father aisders lived in France)
did not prove that he had lived in France for aticmous period of time and that he did
not have family in his native country. In 09PA05%4the court held that the applicant
to family reunion was divorced from her alleged s (the sponsor living in the host
country), that her former husband could look aftesir child and that she herself had

41 Douai administrative court of appeals, N° 11D8P0, 1st chamber, 24/11/2011 - “If Mr. A argues
that the center of his private interests and famsilyn France where his two sisters and his falgnefully
reside, he does not establish that he would beid®fany tie in Algeria where his mother and hikey
brothers live; that if he alleges that he entereenéh territory in 2004, he produces no evidence to
establish that he would have lived here betweerd 208d 2011; therefore the argument whereby the
disputed decision would be in breach of [...] d&t® of the ECHR must be dismissed.”

42 Paris administrative court of appeals, N° 00P®47, 7th chamber, 11/3/2011 - “It is clear frime
evidence adduced that Mrs. (Wife) has only residdeérance since late 2003; that the community fef i
with her husband stopped; that at the date of thkested decision, nothing precluded her husband fr
exercising parental authority over his son, responhis needs and visit her in her country of iarighat
she is not without ties in that country where Hdest daughter lives and where she herself lived sime
was 33; that as a result, the refusal [to granilfaraunion] dated 27th January 2009 has not caied
(Wife)'s right to the respect of her and familyeli& disproportionate interference with the purpiose
which it was taken; thus, this decision has notrieeiked the provisions of article 8 of the European
Convention on Human Rights [...].”
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family in her native country with whom she could beunited over there. In
10PA00164° the facts were very similar.

The legal (as opposed to factual) grounds on wtiiehabove decisions rely are simple.
The courts held that in view of the evidence addutiee French authorities' decision
not to grant the applicants the right to familymun did not cause their “right to the
respect of [their] family life a disproportionataterference with the purpose for which
it was taken.” The right to family reunion is quifiedd as opposed to absolute which
means that it can be limited. However any interieeemust be proportionate in order to
protect a “democratic society” against amongstestthings “disorder or crime”. For
French courts a balance must be struck betweenintiegests of the individuals
concerned and those of society which must be pexdesgainst excessive authorised or
unauthorised immigration.

Conversely, in 11BX00128 the appellate judges went one step further than th
statutory provisions to overturn a refusal to griambily reunion. Here, the Congolese
appellant was married to someone who had a lomg-tesidence permit and a “steady
job” with whom she first had a little girl. At thieme of the contested decision, she was
expecting twins. Although, given the circumstancethe case, she was now entitled to
family reunion, she was not when the applicatianféonily reunion was initially made.
A strict application of article L. 411-4t seqof the CESEDA would have required her
to go back to Congo and re-lodge a fresh applicatiom there which would have
subsequently been granted. However, in view op#réicular circumstances of the case
and of the consequences which her return would hadeon her family life the appeal
judges held that the “contested decision causeamdrMrs X's right to respect for their

43 Paris administrative court of appeals, N° 100¥64, 7th chamber, 11/3/2011 - “If Mrs A claines t
have all her ties, be they cultural, personal afgssional in France and in various countries abge
and to be fully integrated into French societyeaislenced by her proficiency in French, the faet $he
was married to a French national and that she halttsng term work contract, it appears from the
evidence that when the contested decision was takenwas divorced, was not in charge of a family o
French territory; that contrary to her allegatioks. A, who came into France in 2004 at the ag2&f
does not demonstrate that she no longer has faie#yn Morroco and only adduces copies of French o
Spanish residence permits for some of her brotmassisters; that as a result, the refusal decafidbth
April 2009 has not caused to Mrs. A' right to tkepect of her private and family life a dispropmrtte
interference with the purpose for which it was takihus, this decision has not overlooked the [mionis

of article 8 of the ECHR [...].”

44 Bordeaux administrative court of appeals, hantber, 11BX00126, 30/6/2011 - “It appears from th
evidence that Mrs X, a Congolese national, cant&aoce in June 2007, with a short stay visa inrotae
live with Mr X Brazzaville whom she married on 98eptember 2006; that he has lawfully lived in
France since 1987, has held a residence permé g@@3 and has a steady job; that Mrs X gave torth
daughter in France on 25th November 2007; thdteatiite of the decision of 19th September 2008, Mr
X had been pregnant with twins for a few weeks;sthm the circumstances of the case, given the
implications which the fact for Mrs X to return @ngo with a view to apply for family reunion would
have on the balance of the family, the AdminisiatCourt rightfully held that the contested degisio
caused Mr and Mrs X's right to respect for theivgte and family life a disproportionate interfecen
with the purposes for which it was taken and thatas in breach of the provisions of article 8 [..].
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private and family life a disproportionate integace with the purposes for which it
was taken.” This decision is particularly interagtin that it shows that despite the
recent crackdown on immigration and the somewhdtiguous wording of article 8

and the 2003 Directive, French judges are hapmyésturn an administrative decision
— even if it means going beyond the original intamt of the legislator — when the
conditions of article 8 are obviously fulfilled. iBhdecision is very much in tune with
the 1978 GISTI precedent.

In England and Wales, the current criteria appbgdhe courts in relation to article 8
claims was set out in [2007] 2 WLR 581 in which then Law Lords (the predecessors
of the Supreme Court) held that the “ultimate dioes’ is “whether the refusal of
leave to enter or remain [...] prejudices the fantifly [or private life] of the applicant
in a manner sufficiently serious to amount to aabheof the fundamental right protected
by article 8” without having to wonder “whetherhé case meets a test of
exceptionality.” In [2010] UKUT 379 (IAC) and [2®) UKAIT 00052, the application
or appeal was dismissed as opposed to [2011] UKQEH6 (IAC) and [2007] EWCA
Civ 587.

In [2007] EWCA Civ 587 the Court of Appeal remitted the case to the Asyknd
Immigration Tribunal in view of the prior “mateti@rrors of law in the way in which
the AIT [first] considered the article 3 claim, whi may also impact on the article 8
claim.” It seems that the Asylum and Immigratioriblinal has since handed down its
decision in which the appellant won a “key victorjn summer 2011 when she was
granted leave to stay in England and her thre@ @il permission to come on article 8
grounds.

45 Court of Appeal (civil division) on appeal finathe Asyum and Immigration, CN (Burundi) Tribunal,
[2007] EWCA Civ 587, 19/6/2007 - “(1) It is wellstablished that there may be circumstances in which
it would not be possible for the Secretary of Stateemove a foreign national to his home counthere

he would be at a high and increased risk of conmgittuicide without contravening that person's huma
rights, in particular the rights safeguarded bjcks 3 and 8 [...]. (6) The appellant left Buruniti the
company of his mother in 1994 when he was agedr 110 oThey feared persecution from the Tutsi who
had murdered his Hutu father because they wanttakéohis cattle [...]. (7) The AIT noted the histady
the appellant's times in hospital under the MeHtdlth Act. He was detained from 30 March 2004|unti
22 April 2004, from 27 April 2004 until 3 June 2084d from sometime in May 2005 until 2 June 2005.
The diagnosis is one of paranoid schizophrenia [(33) It follows from what | have said that, having
identified material errors of law in the way in whithe AIT considered the article 3 claim, whichyma
also impact on the article 8 claim, | would allokist appeal and remit the case to the AIT for a full
rehearing on reconsideration [...].”
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In [2011] UKUT 00246 (IAC]® the Upper Tribunal held that the Immigration Judge
had “erred in law” in failing to properly conside‘proportionality” in respect of
article 8. The idea was to see whether the consegseof the dismissal of his
application for family reunion on the applicanttsappellant's life were proportionate to
the “legitimate aims of immigration control.” Herit was held that the people
concerned were a family and that, thanks to themings and not only their income,
they could maintain themselves in England. Thisgiec is particularly interesting in
that it implies that the “economic well-being dfet country” is something to take into
account on a short term basis as opposed to atésngone. The applicants to family
reunion would need to have some money to settlendeithout necessarily having any
long term prospect of getting a job.

[2010] UKUT 379 (IAC) and [2009] UKAIT 00052 in wtl the applications to family
reunion were dismissed show that the courts stikelance between the right to a
family life and the need to enforce the immigratrates and protect the borders against
“fake” applications for family reunion. In [2010JKUT 379 (IAC)" the applicant was

a lady who arrived unauthorised in the United Kimgdand married an unemployed
person. Her children had remained in her nativentguand the dismissal of her claim
would not be “[dis]proportionate to the legitimaaéms of immigration control” and it
would give her a chance to be reunited to her oimld

46 Upper Tribunal (Immigration and Asylum Chan)bdahangara Begum [2011] UKUT 00246 (IAC),
14/6/2011 (Bradford) - “(2) The first Appellant the wife of the Sponsor [..] and mother of theosek
third, fourth and fifth Appellants who are all eitins of Bangladesh [...]. They applied to coménéoUK

as the spouse and children of the Sponsor [...\Meué refused on maintenance grounds on 3 May 2010.
The Sponsor is working but his earnings are notaate to meet the requirements of the Immigration
Rules [...]. (13) This application [for family reimm] was made under paragraph 281 of HC 395 [...] :
“The requirements [for family reunion] [...] arédt [...] the parties will be able to maintain ttemives
and any dependants adequately without recoursetticgfunds” [...]. (20) There is no requirement in
the Immigration Rules that the maintenance prowisian only be satisfied by the Sponsor”s income.
Savings have always been a relevant factor [27) (mmigration Judge Baker said that article 8 wats
engaged. He gave no reasons for so finding aisdbiainly wrong. This is a subsisting family unibho
clearly enjoy family together. The Immigration Jedgrred in law in failing to conduct a proper eisgc

in determining proportionality in respect of ari@ [...]. (30) his decision is set aside [...].”

47 Upper Tribunal (Immigration and Asylum Chambé&i, [2010] UKUT 379 (IAC), 30/6/2010 (Field
House) - “(1) On 14 October 2008 the SSHD refused appellant leave to remain in the United
Kingdom as the spouse of Paul Meade. She is a damaational [...]. her appeal was limited to arolai
under article 8. The Immigration Judge dismissedagpeal [...]. (23) The appellant is an overstayeo w
failed to take any steps to regularise her posibetween June 2002 and December 2004 [...]. (24)
Although Mr Meade has lived in the United Kingdomce at least 1991, he has no children in this
country and, as a result of his medical problerosyark. We have seen no evidence of deep or erglurin
ties in this country [...]. (25) We return to the trah question [...] namely whether the removal toé t
appellant [...] would be proportionate to the legéte aims of immigration control [...]. Her removal
would disrupt the life of her husband if he werddtiow her. Its impact on the appellant herselfuldh
unusually, be to reunite her with her three childfiem whom she has been separated since 2001 and
who she desperately misses [...]. She marriedlirkfiwwledge that she had no right to be in thetebhi
Kingdom and her husband had no reason to suppesesiie did [...]. (26) we are satisfied that the
appellant”s removal from the United Kingdom is postionate to the legitimate aims of immigration
control. In the circumstances [...] we dismissabeeal.”
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In [2009] UKAIT 000522 the applicant and the prospective sponsor wereigdaior a
few weeks before she was notified of the dismisdaher application for family
reunion. In order to confirm the administration’scision, the judge held that “the
couple ha[d] been unable to satisfy the requiremenft the Immigration Rules
concerning maintenance.” More precisely he helt @dithough the existence of a real
family life was established, “interference” witlrticle 8 was “necessary in the
interests of the maintenance of effective immigmattontrol as well as to the economic
wellbeing of the country”. Here the judge interfg@ article 8's “economic” clause as
meaning that national interests should come befareight to family reunion if there is
a risk that the immigrants, once authorised to liva European country, will become
financially reliant on public money.

A number of common conclusions can be drawn froerathove cases.

Firstly they can only be tentative as they are drénom a limited number of cases.

Secondly the cultural differences between commewn dad civil law courts are not
obviously reflected in the way decisions are dhftg the relevant judges. The wording
itself and the criteria applied (proportionalityeafairly similar, not only through the
wide wording of article 8 of the ECHR but also there precise wording of the 2003
Directive out of which England and Wales opted. Bfusing until now to ratify the
2003 Directive, England and Wales have not adogistihctively remote criteria. The
fact that the United Kingdom is not a signatorythe Schengen agreement (which

48 Asylum and Immigration Tribunal, SL & HA, C@QJ09] UKAIT 00052, 4/8/2009 (Birmingham) -
“(1) The [...] appellant is a citizen of Somalia afd.] appealed to an Immigration Judge against the
Entry Clearance Officer’s decision of 15 DecemR€&08 refusing to grant her [...] leave to enter the
United Kingdom as [...] the spouse [...] of th@msgor Isa Fos Sharif, a person present and séttiga:
United Kingdom [...]. (2) The Immigration Judge actspthat the appellant and the sponsor were in a
subsisting relationship. She found, however, thatappellant could not satisfy the requirementthef
Immigration Rules in respect of maintenance [(4B) | accept that there is family life between the
appellant and the sponsor [...]. they have spent shnee and a half weeks in each other”s company
after the marriage. (44) [...] refusal of entrgariance has a significant effect on their familg. liThe
next question is whether there is such interferaax@otentially to engage the operation of artilén

this regard, clearly the extent of family life eygal by the couple when physically together canreot b
enjoyed by being kept apart, but the family lifattihas very largely existed during the time of ithei
relationship could continue to be enjoyed sincey tbeuld still remain in contact by means of letters
photographs and telephone calls [...]. The issaa Hrises as to whether it is necessary in a dextiocr
society in the interests of national security, prbafety or the economic wellbeing of the countoy,the
prevention of disorder or crime, for the protectmfhealth or morals or for the protection of tlghts
and freedoms of others. In this regard | find simdlrference [with article 8] to be necessary ie th
interests of the maintenance of effective immigmattontrol as well as to the economic wellbeinghef
country, and in this regard it is particularly inmfamt to note that the couple have been unablatisfg

the requirements of the Immigration Rules conceymraintenance, and therefore there would be a clear
charge on public funds were the two appellants thedfirst appellant’s child to join the sponsortire

UK [...]. (46) | therefore conclude that the appaadier article 8 is dismissed.”
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shows its willingness to strictly control its borggis not reflected either in the way the
tribunals’ decisions are drafted.

Thirdly if judges seem to protect the right to fmreunion by making a strict
application of article 8 and of the essence of 2863 Directive (even for the United
Kingdom which did not ratify it), decisions such Bsench 11BX00126 or British
[2011] UKUT 00246 (IAC) and [2007] EWCA Civ 587 shidhat judges do not hesitate
to remind people that this right can be restricted.

Last but not least none of the above decisions lichvthe claim or appeal was
dismissed even remotely implies that the familynien applicant might be a fraudster
and (or) a criminal. But as mentioned above, tluesdnot fall within the scope of the
courts which decisions were considered. However degpite the suspicions which a
lower national court may have had when dismissimgyplication for family reunion,
judges make a point of making a strict applicaidrihe spirit of article 8 and of the
2003 Directive.

IV. CONCLUSIONS

Juliet Stumpf said:

Both criminal and immigration law are, at their €osystems of inclusion
and exclusion. They are similarly designed to aeitee whether and how to
include individuals as members of society or exeltldem from it. Both
create insiders and outsiders. Both are desigmetkate distinct categories
of people—innocent versus guilty, admitted versusluded or, as some
say, “legal” versus “illegal.” Viewed in that lightperhaps it is not
surprising that these two areas of law have becamwined. (2007, p. 380)

However, one should bear in mind that unlike cramhilaw which aims at punishing
someone who has committed an offence, immigratem Is a form of civil or
administrative law.

Family reunion is a right protected by article 8tbé ECHR. It is not subject to the
authorities' discretionary power. If exercised mappropriate and lawful manner, the
right to family reunion should only be restrictédhere is a prevailing national interest
and for the countries which signed the 2003 Divegtif its conditions are fulfilled. Of

course, if someone fraudulently purports to exerti® right to family reunion in order
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to be admitted into a European Member State whergduld not otherwise be allowed,
he should not be referred to as a family reuniguliegnt, but as a fraudster or criminal
who will be submitted to whatever penalty or criaipunishment is applicable under
the relevant country's laws.

Barrett said: “Article 8 is increasingly being uséy foreign criminals and illegal
immigrants to dodge deportation” (2011). We saw\abthat due to the current lack of
statistics, the extent of this phenomenon is nearty determined, nor are its causes.
We can guess that the economic circumstances vgBiglpoor countries getting poorer,
as well as the attractiveness of the social sgcayistems applicable in France and the
United Kingdom, make these countries attractivéraadsters or criminals. DNA tests
were introducted in the United Kingdom, and onlyyebriefly in France under former
President Sarkozy, to investigate possible fraudsthis cannot be subject to criticism,
so long as those tests are carried out on a casadgybasis, and not randomly.

More information might be disclosed by the Europ€ammission on the existence and
extent of fraud or criminality further to its 20X3reen Paper on the 2003 Directive.
Even if it seems that the United Kingdom, whicin@ a signatory to the Directive, did

not take part in the consultation, there does ppear to be major differences between
the problems which the French and British authesitiave to solve, or indeed the way
they are tackled.

The generalisation of immigration as a single catggincluding legal and illegal
immigrants) should be discouraged. It tends to bresophobia and oppose European
nationals on the one hand, to aliens on the othedhLikewise and for the same
reasons, a systematic criminalisation of migrahtsukl not be made. Indeed according
to article 6 paragraph 2 of the ECHR: “Everyond [hall be presumed innocent until
proved guilty according to law”.

Regarding family reunion litigation, the courts winihave jurisdiction make a strict
application of article 8 of the ECHR, and of theO20Directive whenever it is

applicable. In the sample of cases which were demned above, and mostly in those in
which the family applicant's claim was rejectederth was no express or implied
reference to a fraud, or an offence, which couldehbeen committed. Judges from
France or England and Wales are keen to applyédtter lof article 8, weighing the

applicant's interests against the nation's, ancrteure compliance with the 2003
Directive when applicable, within their jurisdictial powers.

There is no doubt that, mostly in times of economifficulties, and despite their
different cultures, political regimes and legalteyss, France and the United Kingdom
have toughened up their immigration policies inegah There is also no doubt that
democracies should track down fraudsters and calsinprevent entry into their
countries and if need be, deport them and (or)gbutiiem.
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To address the question raised in the title of #higly, the criminalisation of family
reunion applicants is indeed a fact and not acdinctbecause there is now evidence of a
number of frauds or criminal offences related taifg reunion applications. And
unfortunately there is also evidence that some lpeapcluding the media, tend to treat
all immigrants in the same way.

However, it is essential that the distinction betwéegal (or authorised) and illegal (or
unauthorised) immigrants remains and that familyinien applicants are not
automatically perceived as criminals. Of courses thle of the European courts is
essential to safeguard this distinction but in @w, the role of the lower national
judges, who deal with numerous applications forikaneunion on a daily basis, is even
more essential.

We saw that there are strong similarities betwéenctiteria applied by French courts
(“disproportionate interference with the purpose Wwhich [the decision] was taken”)
and the courts of England and Wales (the “remdvai the United Kingdom is
proportionate to the legitimate aims of immigraticontrol”) when dealing with
applications against a refusal to grant family rean

In 2009 the then conservative French governmentthadthen New Labour British
government published a joint declaration affirmitigeir willingness to [...] promote,
according to the European Pact on Immigration asglun, a European policy of
firmness and solidarity based on the [...] undertghoy the states of the European
Union to fight against illegal immigration [...]* The focus was then firmly on
unauthorised migration. Since then political goegge has changed hands.

In France and although it is still early days, abst President Francois Hollande has
not yet expressed the wish to reform his predecsssomigration policy. In the United
Kingdom Conservative Prime Minister David Camerama@unced two years ago his
intention to scrap the Human Rights Act 1998 whigtorporated article 8 into national
law and replace it with a Bill of Rights and Dutiésberal Deputy Prime Minister Nick
Clegg is openly opposed to that project. A Unitedgdom Bill of Rights Commission
set up in March 2011 launched a public consultatits report was published in
December 2012 It seems that the reform might not go ahead as ofiche
commission members have openly objected to theoseap Bill of Rights “for fear it
would be used to lever the UK out of the Europeamrtcof human rights” (Bowcott

49 Franco-British Declaration on immigration oflyd2009. <http://ukinfrance.fco.gov.uk/en/about-
us/working-with-france/justice-home-affairs/migmati> (access: July,"'52012).

50 Commission on a Bill of Rights. December 20A2UK Bill of Rights? The Choice Before Us.
<http://www.justice.gov.uk/about/cbr> (access: Jagud", 2013).
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2012). Such a reform might have an adverse effiecuthorised migration in general
and the right to family reunion in particular.

The role of national judges will continue to beergsl to ensure a fair application of
article 8.
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